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THE COMPTROLLER CENERAL
DECISION

WASHINGTON, D.L, 2054cC

L

FILE: 13-188178 DATE: HNovember 29, 1977

MATTER OF: Suburban Industrial Maintenance Company-
Reconsideralion

CIGEST:

Argency may cancel IFB reinstated pursuant to prior GAO
decision becausc wage determination contained in JFB was
superseded by wage revision received by agency less than
10 days before hid opering. Compelling rearon 1o cance:
exisls becausce in circumstances interesis to be protected by
Service Contract Act and GAO <ecisions require {that lalest
revigion be included in II'13,

Suburban Industrial Mainienance Company protests against the
consideration by the Department of the Army, Aberdeen Proving
Ground (Army) of hids other than thosr originally submitied under
IF3 No. DAAOS-77-13--0005 anl ''requests clarification" of our
decision, Suburhan Industrial Maintenance Company, 13-188179,
June 28, 1977, ¥ 7-1 Ci°D 159, whire weé recommended reinstate-
meni of that ITB. The background leading to the present proiest
ig set forth in our carlier decision as {ollows:

"The II'13, which was issued on Decernber 6, 1976 as
a total smali husiness sel-aside, originally called
for bids on nine line items of jaritorirl services for
buildings at AL erdeen., Berause of runding problems
it was determined that bids should be solicited on
two bases: (1) full performance in aczordance with
the original cpecifications, and (2) reduced service
in accordance 'vith an addendum to the specifications.
Accordingly, Amendment No, 000] was issued on
December 17 which included, among other things,
the aliernale specification and provided that award
would either be ca the basis of the s andard speciii-
calion or the aliernate specification. Subsequeni to
the issuance of Amendment No, 0001, the agency
determined ihal an ambiguity existed in that the
amended specification referred to reduced serv-
ices for Schedule A-2 (item COO0IAC of the 1U

items on the reviged bid schedule) whereas the
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revised bid schadule only provided for reduced
services for Schedule A (item 0001AB in'the
revised bid schedule): Therediore Amendment No,
€002 was issucd on January 3 extending the bid
cpening daie to January 10 and instructing bidders
1o 'Delete Schedule A-2 wherever it appears in
the attachment,'

"puring the evaluation of the 31 hids received-ihe
Army discoverecd that 16 bidders, including Suvurban,
had apparently been confused, as their bid prices

for items 000IAA (IFull Service) and 0001AB (Reduced
Service) were reversed, A higher price was bid on
the R >duced Service in each case. Accordingly,
letters reqguesting bid confirmation were sent to
those bidders suspceceled of having mide this error.
Twelve of these bidders, including Suburban,
requested that their prices be reverscd while the
lowest bidder requested thai il be allowed Lo with-
draw its bid because of anolber error., Afiera
further review of the procurement the Army dele:--
=i 2d on I'ebruary 3 that in view of the ambiguities
which still apparently existed on the amended T3
the salicitation should be canceled and the request
resolicited. "

Suburban proiester against ithe cancellation of II'E 0005 contend-
ing that the II'B clearly set 102 1 the agency's requirements, Our
Office held that the agency failed to justify cancellation of the IFB
since any confuasion which existed regarding the prices bid for ilems
0001/iA and 0001A13 appeared to nave heen corrected. Accordingly,
wo recommended thal II713 Q005 be reinstated (the Army had rzsolic~
ited the requirement under '3 DAAQ0S-77-13-0019; however no
award was made pursuani io that solicilation) and that award be
made tu the {firm determined Lo be the lew iresponsive responsible
bidder under [(IFI3 0005, On July 8, 1977 the contracling officer
conticted 211 bidders who had originally responded to [IFB (005 and
requested thot they reinsilate their bids as submitled. Cevenicen
of the original 31 bidd. s, including Suburban, responded by reiti-
stating their original bids. Ly mailgram dated July 12, 19779
Suburban protested the award of a contract under I17B 00u5 to any
bidder other than itself becausce il maintained that the five lower
bidders were nonresponsive and nonresponsible,

By letters dated July 28, 1977 to nine of the 17 bidders, who
agreed 1o reinstiate their bids, the coniracting officer requeried
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that they review their Lids for possiblé error. Specifically, the
leit~rs indicate that the bids as submitted conlained higher prices
under item O001AB than under item 0001AA while the {vequency

of performance wider item 000iAB is less than under itemm Q001AA.
Because of the wide disparity in hid prices letters were aiso sent
10 the other eight bidders requesiling bid verification but not refer-
ring {o items 00U1AA and GO0lAR. Tbese bidders apparently bid
in accordance with the Army's view ol the IF3 requirenicnts.

Suburban's proiest against the agency's actions under i.e rein-
siated IFB is based on the premise that the IF3 as originally issued
and amaended is clear oa its face (item 000lAA is for reduced serv-
ice and iiem 00CIAB for full service) and that only the bids as orig-
inally submitied may be considered. Suburban regards as improper
the requests for verification under bhoth attempis te procure the
services using 1Fg 0005.

In its initial submission to our Office in conneclioa wvith this
proiesi the Army admitied that after turther study it agrees with
Suburban's position that ilemy G0CIAB requires full service while
the reduced services are in lfaci required under item 0001AA,
Accordingly, it appeared that the Army was stating that itls original
rozition was erroneods and that the letiers it seni {o the bidders
indicating that a higher price ghould be bid on ite*. 000lAA were
incorrect. The Army seemed 1o be taking the po-..ion 1hat the
reculling confusion required that I1713 0005 again be canceled and
the requirement regolicited,

In a subgequent submission the Army noted that the last wape
rate celermination which was incorporated into both ITB 0005
and 0019 was issued on Septenmber 14, 1976 and expired on Octo-
ber 31, 1877, In ihis regard the Army noted that negotiations have
been completed between the union and the incumbent contractor and
reported that hourly wage rale and fringe bencfils as of November 1,
would be increased. Subsequently, on November 18, 1977 the Dapart-
ment of Labor issued Wage D2termination 73-235, Revision A which
provides for a $4.17 hourly rate plus fringe benefits. Accordingly,
the Army concludes that both of the previously issued IFi3s should
be canceled and the procurement resolieited using the new hourly
wage rale and fringe henefit increases which are incorporalted
in a new wage rate determination by the Department of Labor,

In this regurd Suburban urges that Avmed Scervices Procurement
Regulation (ASTPR} § 12-1005. 3{a) (1876) clearly permitis award based
on an 113 containing a superscded wage determinafion when ag in this
case the wage determination is not available 10 days before bid opening.
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ASPR § 12-1005. 3(a) provides thal revised 'waige determinations
received later than 10 days prior to bid opening shall not be effcelive
if the zontracting agency.''finds that there is not a res ~onable time
s'ill available to notify bidders of the revision." It has been held
thit conlracting agencies cannot automatically ignore revisions
reccerved Jess than 10 days prior to bid opening but must make a posi~
{ive finding as to the time available 1o nolify bidders. International
Union of Operating Enginecrs v, Arthurs, 355 F, Supnp, 7 {(W. D),
Okla.7), affTd, =80 . 2d 603 1191y Cir. 1973). )

Our views on this subject are set forth in Uniled Services
Associates, Inc,, B-187710, Apri1 18, 1977, 17-1 CFD 367 wherein
we slated:

"We have recognized that affording proiection
1o service workers and thereby furthering the purpose
of the Service Contract Act may be regarded as a
compelling reason to cancel an IFB afier bid opening
in order to resolicit besed on a revised wage deler-
mination. Square Deal Trucking Company, Ine,,
B-182436, I'ebruary 10, T47E, 75-T CPD 103, In
addition, we have held that an I3 not containiug Lhe
correct wage determination should be canceled and
the requirementi resolicited based on the correct
wage detlermination. Dynetieria. Inc., 55 Comp., Gen,
97 {1975), 75-2 CPD 36, aifirmed un reconsideration,
Tonibs & Sons, Ine., B-17T870]1, November 20, TO75,
T5-2 CI°D 332, MNoreoer, we have held that the
+ "oper way 1o delermine the effect of a change in the
Government's specification ig to compete the procurc~
ment under the new rales eves: where the wage rate
change was cffective after bid opening 13 a situation
where a similar '10-day rule’ was applicable.
Dyneteria, supra. Sec also Hiph Voltage Maintenance
Corp., a6 Comp. Gen, (3-186-86, December &
1076y, 76-2 CPL 473,"

In view of our prior decisions concerning wage rate deltermina-
tions and considering the confurion over the full service and reducsd
scrvice remuirements we believe thal the Army would ke justified
in cancellir-; both 1FBs and readvertising the requirement. Suburba:,
Indusirial Maintenance Co., B-189027, Scptember 15, 1977, Ti-2
CPI 1986, )

Qur prior decision, Suburban Indusigial hiaintenance Company,
B-188179, June 28, 1977, 7i-1 CPD 45J, is according!y maeditied,
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